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THIS DEBT SERVICE RESERVE ACCOUNT AGREEMENT (this “Agreement”) has been entered into on [●] 2012 between:

(1) S.C. COMPANIA AQUASERV S.A., a joint stock company (in Romanian societate pe actiuni) organised and existing under the laws of Romania with its registered address at 1 Kos Karoly Street, 540297, Targu Mures, Mures County, Romania, registered with the Mures Commercial Registry under number J26/464/1998, having the sole registration code (C.U.I.) 10755074 (the “Borrower”); 

(2) EUROPEAN BANK FOR RECONSTRUCTION AND DEVELOPMENT, an international organisation formed by Treaty Establishing the European Bank for Reconstruction and Development and ratified by Romania by Law No. 24 of 24 October 1990 ("EBRD"); and 

(3) [●], a bank licensed in Romania, having its registered address at [●], Romania and registered with the [●] Commercial Registry under number [●], having the sole registration code (C.U.I.) [●], [through [●] Branch, having its registered address at [●], registered with the [●] Commercial Registry under number [●], having the sole registration code (C.U.I.) [●]] (the “Project Bank”);
 (each of the foregoing a "Party", collectively, the "Parties").

WHEREAS

(A) By a loan agreement dated [●] 2012 between the Borrower and EBRD (the “Loan Agreement") EBRD has agreed to make available to the Borrower a loan not to exceed fifteen millions eight hundred sixty two thousands two hundred seventy nine point twenty nine Euros (EUR 15,862,274.29) (the “Loan”), on the terms and subject to the conditions set forth in the Loan Agreement. 
(B) Pursuant to Clause 4.01[(a)(3)] of the Loan Agreement, it is a condition precedent to the EBRD’s obligation to make the first Disbursement under the Loan Agreement, that, among others, EBRD shall have received duly executed originals of a debt service reserve account agreement between EBRD, the Borrower and a Romanian bank (or a branch of a foreign bank authorised to operate banking activities in Romania), regulating the funding, management and control of a debt service reserve account wherein the Borrower, on the first Disbursement date and at all times thereafter, shall maintain an amount equal to at least six (6) months debt service under the Loan Agreement (including repayment of principal, interest and fees).
(C) For the purpose of satisfying the aforementioned conditions under the Loan Agreement, the Parties have agreed to enter into this Agreement in order to, inter alia, establish and maintain a debt service reserve account on the terms and conditions described herein.
NOW THEREFORE, IN CONSIDERATION OF THE PROMISES AND MUTUAL COVENANTS CONTAINED IN THIS AGREEMENT, THE PARTIES HERETO AGREE AS FOLLOWS:

ARTICLE I – DEFINITIONS

Section 1.01.
Definitions

Wherever used in this Agreement (including the Exhibits), unless the context otherwise requires, the following terms shall have the following meanings:
	“Agreement”
	means this debt service reserve account agreement;

	“Authorised Signatory”
	means any person authorised to give binding instructions to the Project Bank on behalf of each of EBRD and the Borrower pursuant to a notification issued in accordance with Section 4.05 (Notification of Authorised Signatories) in form and substance similar to that set forth in attached Exhibit A;

	“Business Day”
	means a day (other than a Saturday or Sunday) on which commercial banks are open for the transaction of general business (including dealings in foreign exchange and foreign currency deposits) in London, England, on which the Trans-European Automated Real-Time Gross Settlement Express Transfer System (TARGET) is open and on which commercial banks and foreign exchange markets settle payments in EUR in Bucharest, Romania;

	“Borrower”
	means S.C. COMPANIA AQUASERV S.A.;

	“Debt Service Reserve Account”
	means the EUR denominated interest bearing account opened and maintained in the name of the Borrower at the Project Bank the details of which are set out in Exhibit B, in which the Borrower shall, pursuant to the terms and conditions of this Agreement, deposit and maintain certain reserve funds;

	“EBRD”
	means the European Bank for Reconstruction and Development;

	“EBRD Account”
	means the EUR denominated account maintained in the name of EBRD, to be notified by EBRD to the Project Bank pursuant to Clause 3.01 (c); 

	“Encumbrance”
	means any mortgage (whether movable or immovable), pledge, charge, privilege, priority, hypothecation, encumbrance, assignment, lien, attachment, set-off or other security interest of any kind or any other agreement or arrangement having the effect of conferring security upon or with respect to, or any segregation of or other preferential arrangement with respect to, any present or future assets, revenues or rights, including, any designation of loss payees or beneficiaries or any similar arrangement under any insurance policy;

	“EUR” or “Euro”
	means the lawful currency of the member states of the European Union that adopted the single currency in accordance with the Treaty Establishing the European Community, as amended by the Treaty on European Union and the Treaty of Amsterdam;

	“Interest Payment Date”
	means any day that is 21 February or 21 August in any year; provided, however, that if any Interest Payment Date would otherwise fall on a day that is not a Loan Agreement Business Day, such Interest Payment Date shall be changed to the next succeeding Loan Agreement Business Day in the same calendar month or, if there is no succeeding Loan Agreement Business Day in the same calendar month, the immediately preceding Loan Agreement Business Day;

	“Interest Period”
	means each Interest Period as determined in accordance with the Loan Agreement;

	“Liabilities”
	means all present and future monies, debts and liabilities due, owing or incurred by the Borrower to EBRD arising under or in connection with the Loan Agreement, Project Support Deed and this Agreement;

	“Loan”
	has the meaning given to it in the recitals;

	“Loan Agreement”
	has the meaning given to it in the recitals;

	“Loan Agreement Business Day”
	means a day on which commercial banks are open for the transaction of general business (including dealings in foreign exchange and foreign currency deposits) in London, England, and which is a TARGET Day.

	“Project Bank”
	means [Project Bank], [●] Branch;

	“Reserve Amount”
	means, on any day, the EUR amount representing the principal, interest, commissions, expenses, costs and any other amounts due to EBRD by the Borrower pursuant to the terms of the Loan Agreement, on the Interest Payment Date immediately following such day; 

	“Reserve Deposit Date”
	means any day in any year on which the Borrower deposits money into the Debt Service Reserve Account pursuant to Section 4.02 (Funding of the Debt Service Reserve Account) of this Agreement or otherwise;

	“Reserve Funds”
	means any and all amounts (including interest) standing from time to time to the credit of the Debt Service Reserve Account;

	“Shortfall”
	means such moment in time when the Reserve Funds are less than the Reserve Amount applicable for the respective date;

	“TARGET”
	eans the Trans-European Automated Real-time Gross Settlement Payment System; and

	“TARGET Day”
	means any day on which the TARGET is open for the settlement of payments in Euro.


Section 1.02.
Interpretation

(a) In this Agreement, unless the context otherwise requires, words denoting the singular include the plural and vice versa, words denoting persons include territorial administrative units, regia autonoma, companies, and other legal persons and references to a person include its successors and permitted assigns.

(b) In this Agreement, a reference to a specified Article, Section or Exhibit shall be construed as a reference to that specified Article, or Section of, or Exhibit to, this Agreement.

(c) In this Agreement, a reference to an agreement shall be construed as a reference to such agreement as it may be amended, varied, supplemented, novated or assigned from time to time.

(d) In this Agreement, the headings and the Table of Contents are inserted for convenience of reference only and shall not affect the interpretation of this Agreement.

(e) In this Agreement, time shall be of the essence for purposes of any obligations.

ARTICLE II – APPOINTMENT

Section 2.01.
Appointment of the Project Bank

EBRD and the Borrower each hereby appoint the Project Bank to act as an account manager in accordance with the terms and conditions set forth herein, and the Project Bank accepts such appointment.

Section 2.02.
The Project Bank’s Duties and Responsibilities

This Agreement expressly sets forth all of the duties of the Project Bank as account manager with respect to any and all matters provided for herein and no implied duties or obligations shall be read into this Agreement against the Project Bank.

Section 2.03.
No Interest in Funds

The Project Bank does not itself have any interest in, or any right of set-off against, any funds (or any interest accrued thereon) which it may receive in relation to any of the obligations of the Parties arising under or in relation to this Agreement, but is serving only as an account manager in relation thereto.

ARTICLE III - OPENING OF ACCOUNT AND AUTHORISATIONS

Section 3.01.
Opening of Debt Service Reserve Account

(f) EBRD, the Borrower and the Project Bank hereby acknowledge that the Debt Service Reserve Account has been opened and, upon the execution of this Agreement, will be operated in accordance with this Agreement, the Project Bank’s standard customer account agreement, Romanian legislation and applicable banking regulations.

(g) In the event of any inconsistencies between the provisions of the Project Bank’s standard customer account agreement and this Agreement, the provisions of this Agreement shall prevail among the Parties; in the event of any inconsistency between the provisions of this Agreement and the Loan Agreement, the provisions of this Agreement shall prevail between EBRD and the Borrower.

(h) EBRD shall from time to time provide the Project Bank with the details of the EBRD Account by fax of a notice in form and substance similar to that set forth in attached Exhibit C.
Section 3.02.
Authorisation of EBRD

(i) The Borrower hereby appoints EBRD as its representative and authorises EBRD to give instructions to the Project Bank in accordance with this Agreement, to effect withdrawals, to engage in foreign exchange and EUR transfer transactions, and to receive information from the Project Bank in relation to the Debt Service Reserve Account.

(j) The Borrower hereby waives and renounces any right that it may have pursuant to Romanian bank secrecy regulations or any other applicable law with respect to the disclosure of information to EBRD and/or to the Borrower by the Project Bank.

ARTICLE IV – DEBT SERVICE RESERVE ACCOUNT OPERATIONS

Section 4.01.
Undertaking to Pay

The Borrower undertakes and covenants to pay on demand to EBRD and satisfy any and all Liabilities.
Section 4.02.
Funding of the Debt Service Reserve Account

So long as any obligations of the Borrower under Section 4.01 (Undertaking to Pay) have not been paid irrevocably and in full, the Borrower shall take or cause to be taken all actions to do or cause to be done all things necessary to ensure that: 

(i) a Shortfall does not exist or occur;

(ii) an amount at least equal to the Reserve Amount is at all times deposited into the Debt Service Reserve Account;

(iii) the Reserve Funds are at all times available to be paid to the EBRD Account when and if required pursuant to this Agreement or the Loan Agreement; and

(iv) deposits into the Debt Service Reserve Account are made from time to time as and when required in order to ensure prompt and full compliance with Clause 4.02 (i) and (ii).

Section 4.03.
Transfers from the Debt Service Reserve Account
(k) Unless instructed otherwise by EBRD, if at any time during this Agreement the Reserve Funds are greater than the Reserve Amount, the Borrower may instruct the Project Bank and the Project Bank shall be authorised and shall within one (1) Business Day transfer to such bank account as the Borrower may designate, such amount that is equal to the difference between the Reserve Funds and the Reserve Amount, subject to the prior written confirmation from EBRD stating that the Reserve Funds are greater than the Reserve Amount and the quantum of such excess amount.
(l) If at any time during this Agreement the Project Bank is provided with a notice from EBRD that an event of default has occurred under the Loan Agreement, the Project Bank shall be authorised to and shall immediately perform any foreign exchange operation and transfer such amount of Reserve Funds from the Debt Service Reserve Account to the EBRD Account as EBRD may request, and carry out such other instructions as EBRD may direct.

(m) Except as provided by Clauses 4.03 (a) and Clause 9.01 (d), the Project Bank shall not accept instructions from the Borrower for the withdrawal or transfer from the Debt Service Reserve Account at any time, and shall not permit any withdrawal or transfer of funds from the Debt Service Reserve Account, without the prior written consent of EBRD.

(n) All instructions given to the Project Bank pursuant to this Agreement shall be copied to the Borrower and EBRD and shall be deemed to be duly issued instructions only if signed by an Authorised Signatory and given in compliance with the terms and conditions of this Agreement, in which case such instructions shall be immediately carried out by the Project Bank provided that the Reserve Funds allow for such instruction(s) and/or transfer(s) to be carried out.

Section 4.04.
Interest [Note: subject to negotiations between the Borrower and the Project Bank]

(o) The Parties agree that the Reserve Funds deposited into the Debt Service Reserve Account shall bear interest at an annual rate equal to [●].
(p) All interest accruing pursuant to Clause 4.04 (a) above shall be credited monthly by the Project Bank to the Debt Service Reserve Account and could be transferred to any bank account indicated by the Borrower only in accordance with Section 4.03 (a) of this Agreement. 
[Note: Interest shall be set in clear manner for the entire duration of this Agreement and not be subject to further negotiations.]

Section 4.05.
Notification of Authorised Signatories

EBRD and the Borrower shall each from time to time notify the Project Bank of its authorised signatories by providing the Project Bank with a notice via fax in form and substance similar to that set forth in attached Exhibit A. 

ARTICLE V - REPRESENTATIONS AND WARRANTIES

Section 5.01.
Representations and Warranties of the Project Bank

The Project Bank hereby represents and warrants to EBRD and the Borrower that as of the date of this Agreement and as of the dates set out in Section 5.03 (Repetition of Representations and Warranties):

(q) it is a joint-stock company, duly organised and validly existing under the laws of Romania and registered with all the relevant registration bodies in Romania and has all requisite licences, permits and authorisations from the National Bank of Romania and other relevant administrative bodies to open bank accounts denominated in EUR and to accept deposits and to make transfers in accordance with and as contemplated by the terms of this Agreement;

(r) it has the corporate power to enter into and perform its obligations arising under this Agreement;

(s) this Agreement has been duly authorised and executed by the Project Bank and this Agreement constitutes valid and legally binding obligations of the Project Bank enforceable in accordance with its terms;

(t) the making of this Agreement and the compliance with the terms hereof will not result in violation of Project Bank’s charter or any provision contained in any law applicable to the Project Bank and do not contravene any contract, agreement or other understanding to which the Project Bank is a party or which is otherwise mandatory; and
(u) all governmental licences, approvals, consents, filings or registrations required for the due execution, delivery or performance by the Project Bank of this Agreement, if any, have been obtained.

Section 5.02.
Representations and Warranties of the Borrower
The Borrower hereby represents and warrants to EBRD and the Project Bank that as of the date of this Agreement and as of the dates set out in Section 5.03 (Repetition of Representations and Warranties):

(v) it is a joint stock company duly organised and validly existing under the laws of Romania and has all requisite licences, permits and authorisations to open bank accounts denominated in EUR, to place deposits and to make withdrawals in accordance with and as contemplated by the terms of this Agreement;

(w) this Agreement has been duly authorised and executed by the Borrower and constitutes valid and legally binding obligations of the Borrower enforceable in accordance with its terms;

(x) the making of this Agreement and the compliance with the terms hereof will not result in violation in any respect of (i) any law or regulation of any governmental or official authority or body, or (ii) its constitutive or internal governing documents or any provision contained in any law applicable to it, or (iii) any agreement, contract or other undertaking to which it is a party or which is binding upon it or any of its assets;

(y) all governmental licences, corporate approvals, consents, filings or registrations required for the due execution, delivery or performance by the Borrower of this Agreement have been obtained;

(z) it is not necessary for the legality, validity, enforceability or admissibility in evidence of this Agreement that it or any document relating hereto be registered, filed, recorded or enrolled with any court or authority in any relevant jurisdiction or that any stamp, registration or similar tax be paid on or in relation to this Agreement; 

(aa) it is not in default under any agreement, obligation or duty, to which it is a party or by which it or any of its properties or assets is bound and there exists no event of default or event which with the giving of notice, the passage of time, or the making of any determination, or any combination thereof, would become an event of default; 

(ab) all payments made or to be made by it under or pursuant to this Agreement shall be made free and clear of, and without deduction or withholding for or on account of, any taxes; 

(ac) this Agreement and the incurring by it of its obligations arising under or related to this Agreement are commercial rather than public or governmental acts and that it is not entitled to claim immunity from legal proceedings with respect to itself or any of its assets (except for the assets that are part of the public domain as defined in accordance with the Romanian legislation) on the grounds of sovereignty or otherwise under any law or in any jurisdiction where an action may be brought for the enforcement of any of the obligations arising under or relating to this Agreement. To the extent that the Borrower or any of its respective assets has or hereafter may acquire any right to immunity from set-off, legal proceedings, attachment prior to judgment, other attachment or execution of judgment on the grounds of sovereignty or otherwise, the Borrower hereby irrevocably waives such rights to immunity in respect of its obligations arising under or relating to this Agreement (except for the assets that are part of the public domain as defined in accordance with the Romanian legislation); and

(ad) The Borrower is the sole and absolute owner of the Debt Service Reserve Account and the Debt Service Reserve Account is free from any Encumbrances.
Section 5.03.
Repetition of Representations and Warranties

The representations and warranties of the Borrower and the Project Bank set out in Sections 5.01 (Representations and Warranties of the Project Bank) and 5.02 (Representations and Warranties of the Borrower) above shall continue until the termination of this Agreement and shall be deemed to be repeated on each Interest Payment Date, with respect to the facts and circumstances existing at each such time, as if made at each such time.

ARTICLE VI – COVENANTS

Section 6.01.
Project Bank Affirmative Covenants

The Project Bank hereby acknowledges, confirms and undertakes that:

(ae) it renounces any and shall have no right of set-off against or security interest in any of the Reserve Funds, whether on account of any monies due to it by the Borrower and/or EBRD or otherwise;

(af) on the first Business Day immediately following each and every Interest Payment Date, it shall promptly deliver by fax to EBRD and to the Borrower a copy of a formal statement of account evidencing the total amount of Reserve Funds;

(ag) on each and every Reserve Deposit Date, or where such deposit is made after 2 p.m. Romanian time then on the following Business Day, it shall deliver by fax to EBRD and to the Borrower a declaration of receipt of deposit and an account balance confirmation confirming in writing the amount deposited on such Reserve Deposit Date into the Debt Service Reserve Account and the total amount of Reserve Funds;

(ah) on the first Business Day of each quarter of each year it shall furnish EBRD a formal statement of account evidencing the total amount of Reserve Funds;
(ai) upon written request by EBRD from time to time (but no more frequently than is reasonable), it shall furnish EBRD with a copy of the account balance confirmations or other relevant information in respect of the Reserve Funds and/or the Debt Service Reserve Account;

(aj) it shall notify EBRD immediately upon becoming aware or receiving any notice of any Encumbrance over the Debt Service Reserve Account and/or the Reserve Funds or any attempted creation of an Encumbrance over the rights and/or interests of the Borrower in and to the Debt Service Reserve Account and/or the Reserve Funds;

(ak) it shall have no claims against EBRD for any fees, costs expenses incurred in respect of the opening, maintenance and operation of the Debt Service Reserve Account and that the Borrower only and not EBRD shall be liable for any fees, costs and expenses incurred in respect of the opening, maintenance and operation of the Debt Service Reserve Account;

(al) unless impossible for reasons outside of its control, it will promptly comply with all instructions received by it from EBRD in respect of the Reserve Funds and/or the Debt Service Reserve Account;

(am) all transfers of any of the Reserve Funds made or to be made by it to EBRD under or pursuant to this Agreement may be made free and clear of, and without any deduction or withholding for or on account of, any taxes; and
(an) it shall notify and/or confirm to, as the case may be, EBRD immediately upon the making of any transfer or withdrawal from the Debt Service Reserve Account and the reasons for such transfer.

Section 6.02.
Project Bank Negative Covenants

The Project Bank shall not (unless EBRD has given its prior consent in writing otherwise in relation thereto):

(ao) accelerate any amounts due to it from the Borrower under this Agreement or otherwise declare any of them prematurely due or payable;

(ap) sue for, or institute any creditor’s process (including an injunction, garnishment, execution, levy, arrestment, or attachment whether before or after judgment) against the Reserve Funds and/or the Debt Service Reserve Account in respect of any obligation (whether or not for the payment of money) owing to it in respect of any amounts due to it from the Borrower;

(aq) file, petition for (or vote in favour of any resolution for) or initiate or support or take any steps with a view to any insolvency, liquidation, reorganisation, administration or dissolution proceedings or any voluntary arrangement or assignment for the benefit of creditors or any similar proceedings involving the Borrower pursuant to this Agreement, whether by petition, convening a meeting, voting for a resolution or otherwise;

(ar) bring or support any legal proceedings against the Borrower or apply for any order for an injunction, interdict, specific performance or specific implement in respect of the Borrower in relation to any of its liabilities resulting from or in relation to this Agreement; or

(as) assist in creation of any Encumbrance over the Debt Service Reserve Account and/or the Reserve Funds.

Section 6.03.
Borrower Affirmative Covenants

The Borrower covenants that it shall:

(at) promptly obtain, comply with and do all that is necessary to maintain this Agreement in full force and effect, and obtain and maintain any authorisation, consent, approval, resolution, licence, exemption, filing, notarisation or registration required under any Romanian law or regulation necessary to enable it to perform its obligations under this Agreement and to ensure the legality, validity, enforceability or admissibility in evidence in Romania of this Agreement;

(au) comply in all respects with all laws to which it may be subject, if failure so to comply would materially impair its ability to perform its obligations under this Agreement;

(av) keep the Debt Service Reserve Account open and maintain the Debt Service Reserve Account in full compliance with the provisions of this Agreement for the entire duration of this Agreement;

(aw) defend and warrant EBRD’s rights hereunder against the claims and requests of any third party and promptly inform EBRD of any claim or demand of any person in relation to the Reserve Funds or the Debt Service Reserve Account;

(ax) properly and duly prepare, execute, obtain and deliver to EBRD any and all instruments and documents necessary or, as EBRD may require, in order to enjoy all the benefits under this Agreement and exercise the rights and powers herein granted; and

(ay) be liable for any fees, costs and expenses incurred in respect of the opening, maintenance and operation of the Debt Service Reserve Account according to Exhibit D.

Section 6.04.
Borrower Negative Covenants

The Borrower shall not (unless EBRD has given its prior consent in writing otherwise in relation thereto):

(az) create or permit to subsist any Encumbrance over the Debt Service Reserve Account and/or the Reserve Funds;

(ba) enter into (or agree to enter into) a single transaction or series of transactions (whether related or not and whether voluntary or involuntary) to transfer, assign or otherwise dispose of all or any part of the Reserve Funds and/or the Debt Service Reserve Account;

(bb) withdraw or transfer or attempt to withdraw or transfer, or cause or attempt to cause the withdrawal or transfer of, any amount from the Debt Service Reserve Account, except as provided in Clause 4.03 (a) and Clause 9.01 (d);
(bc) alter, amend or cancel (nor attempt to alter, amend or cancel) instructions issued by EBRD in respect of the Reserve Funds and/or the Debt Service Reserve Account to the Project Bank; or
(bd) take any action that could adversely affect the contractual rights created in favour of EBRD hereby.

ARTICLE VII - SHARING THE LEGAL FEES 

Section 7.01.
Costs and Expenses [Note: subject to negotiations between the Borrower and the Project Bank]

(be) Within ten (10) Business Days from the date hereof, the Project Bank agrees to pay a one-time, lump-sum payment to the Borrower equal to Euro [●] for reimbursement of the Project Bank’s share of the legal fees paid by the Borrower in relation to the preparation, drafting and negotiation of this Agreement. 
(bf) For purposes of clarity, the Project Bank acknowledges and confirms that it shall have no right of set-off against or security interest in any of the Reserve Funds, whether on account of any monies due to it by the Borrower under this Section 7.01 (Costs and Expenses) or otherwise.


ARTICLE VIII – ENFORCEMENT


Section 8.01.
Enforcement

Upon the receipt by the Project Bank of a notice from EBRD stating that an event of default has occurred under the Loan Agreement, EBRD shall be entitled, without limitation, and without further notice or demand to the Project Bank or the Borrower, to instruct the Project Bank pursuant to Clause 4.03 (b) to make any foreign exchange operation and transfer any or all Reserve Funds from the Debt Service Reserve Account to the EBRD Account or such other account as EBRD may designate, with no other notification, notice of delay, initiation of a lawsuit or other formalities being necessary or required.


ARTICLE IX – MISCELLANEOUS


Section 9.01.
Term of Agreement

(bg) This Agreement shall continue in force, unless the Parties shall agree otherwise in writing, until:

(i) EBRD gives notice of termination (in Romanian denuntare unilaterala) to the Project Bank; or

(ii) one hundred and twenty (120) calendar days after the Project Bank gives prior written notice of its intention to terminate this Agreement to EBRD and the Borrower; or

(iii) EBRD declares itself satisfied that all Liabilities have been irrevocably paid in full; or

(iv) one hundred and twenty (120) calendar days after the Borrower gives prior written notice of its intention to terminate this Agreement to EBRD and the Project Bank, provided that:

(1) a new Debt Service Reserve Account Agreement (as defined in the Loan Agreement) has been signed, which agreement shall be in form and substance satisfactory to EBRD;

(2) EBRD has received the evidence that a new Debt Service Reserve Account has been opened and funded in accordance with the new Debt Service Reserve Agreement mentioned in paragraph (1) above, which evidence must be in form and substance satisfactory to EBRD; and

(3) the Borrower has reimbursed to EBRD all fees, costs and expenses incurred by EBRD in connection with:

(a)  the assessment, preparation, negotiation and arrangement of the new Debt Service Reserve Account Agreement by EBRD;

(b) the preparation, review, negotiation, execution and, where appropriate, registration and notarisation of the new Debt Service Reserve Account Agreement and any other documents related thereto; and

(c) the giving of any legal opinions thereunder.
For the avoidance of any doubt, this Agreement shall not be terminated in accordance with this Clause 9.01(a)(iv) before EBRD gives a written notice to the Project Bank and the Borrower confirming that all conditions contemplated in this Clause 9.01(a)(iv) have been cumulatively met.
(bh) At such time as the Liabilities shall have been irrevocably paid in full, EBRD will issue and send to the Project Bank and to the Borrower a certificate confirming the complete fulfilment of the Liabilities for the purpose of terminating this Agreement as contemplated by Clause 9.01(a)(iii).

(bi) Where this Agreement is to be terminated pursuant to Clause 9.01(a)(i) or Clause 9.01(a)(ii) or Clause 9.01(a)(iv) above, the Project Bank shall (i) upon receipt of such notice or (ii) at the end of the 120-day period from the date of its notice to EBRD and the Borrower or (iii) upon the receipt of the notice sent by EBRD in accordance with Clause 9.01(a)(iv) above, as applicable, at the cost of the Borrower, transfer the Reserve Funds to such account as designated pursuant to the instructions of EBRD. In the case of termination of this Agreement by the Project Bank pursuant to Clause 9.01(a)(ii), the costs of the transfer incurred by the Borrower pursuant to this Clause 9.01(c) shall be reimbursed by the Project Bank within thirty (30) calendar days.

(bj) Where this Agreement is terminated pursuant to Clause 9.01(a)(iii), the Borrower shall instruct the Project Bank to promptly close the Debt Service Reserve Account and transfer any credit balances therein to such bank account of the Borrower as the Borrower may designate.

Section 9.02.
Amendment and Waiver

Any amendment to, waiver by EBRD of any of the terms or conditions of, or consent given by EBRD under this Agreement (including, without limitation, this Section 9.02 (Amendment and Waiver)) shall be in writing, signed by EBRD and, in the case of an amendment, by the Borrower and the Project Bank.

Section 9.03.
Notices

Any notice, application or other communication to be given or made under this Agreement to any Party shall be in writing. Except as otherwise provided in this Agreement, such notice, application or other communication shall be deemed to have been duly given or made when it is delivered by hand, airmail or facsimile transmission to the Party to which it is required or permitted to be given or made at such Party's address specified below or at such other address as such Party designates by notice to the Party giving or making such notice, application or other communication.
For the Borrower:

To:

S.C. COMPANIA AQUASERV S.A. 

Address:
1 Kos Karoly Street, 540297, Targu Mures, Mures County, Romania

Attention:
Mr. Sergiu Horobet, General Manager

Fax:

+40 265 208881

For the Project Bank:

To:

[●]
Address:
[●]
Attention:
[●]
Fax:

[●]
For EBRD:

To:

EUROPEAN BANK FOR RECONSTRUCTION AND DEVELOPMENT

Address:
One Exchange Square

London EC2A 2JN

United Kingdom

Attention:
Operation Administration Unit

Fax:

+44 20 7338 6100
Section 9.04.
English Language

All documents to be furnished or communications to be given or made under this Agreement shall be in the English language or, if in another language, shall be accompanied by a translation into English certified by the Borrower or the Project Bank, which translation shall be the governing version between the Parties.

Section 9.05.
Rights and Waivers

No course of dealing and no delay in exercising, or failure to exercise, any right of EBRD shall impair any such right, power or remedy or be constructed to be a waiver thereof. The rights and remedies provided in this Agreement and the other agreements contemplated hereby are cumulative and not exclusive of any other rights or remedies provided by applicable law or otherwise.

Section 9.06.
Advisors

Each of the Borrower and the Project Bank acknowledge that EBRD has not acted as an advisor to the Borrower or to the Project Bank. Each of the Borrower and the Project Bank represents and warrants that, in entering into this Agreement, it has relied upon advice given to it by, its own legal, financial and other professional advisors and it has not relied on and will not hereafter rely on any advice given to it by EBRD.

Section 9.07.
Governing Law

This Agreement and any disputes hereunder shall be governed by and construed in accordance with the laws of Romania. Any non-contractual obligations arising out of or in connection with this Agreement shall be governed by and construed in accordance with the laws of Romania.
Section 9.08.
Arbitration and jurisdiction 

(bk) Any dispute, controversy or claim arising out of or relating to (1) this Agreement, (2) the breach, termination or invalidity hereof, or (3) any non-contractual obligations arising out of or in connection with this Agreement, shall be settled by arbitration in accordance with the UNCITRAL Arbitration Rules as at present in force. There shall be one arbitrator and the appointing authority shall be LCIA (London Court of International Arbitration). The seat and place of arbitration shall be London, England and the English language shall be used throughout the arbitral proceedings. The Parties hereby waive any rights under the Arbitration Act 1996 or otherwise to appeal any arbitration award to, or to seek determination of a preliminary point of law by, the courts of England. The arbitral tribunal shall not be authorised to grant, and each of the Borrower and the Project Bank agrees that it shall not seek from any judicial authority, any interim measures or pre-award relief against EBRD, any provisions of the UNCITRAL Arbitration Rules notwithstanding. The arbitral tribunal shall have authority to consider and include in any proceeding, decision or award any further dispute properly brought before it by EBRD (but no other party) insofar as such dispute arises out of any Financing Agreement, but, subject to the foregoing, no other parties or other disputes shall be included in, or consolidated with, the arbitral proceedings. In any arbitral proceeding, the certificate of EBRD as to any amount due to EBRD under this Agreement shall be prima facie evidence of such amount.

(bl) Notwithstanding Section 9.08(a) above, this Agreement and any rights of EBRD arising out of or relating to this Agreement, may, at the option of EBRD, be enforced by EBRD in the courts of England, Romania or in any other courts having jurisdiction. For the benefit of EBRD, each of the Borrower and the Project Bank hereby irrevocably submits to the non-exclusive jurisdiction of the courts of England with respect to any dispute, controversy or claim arising out of or relating to this Agreement, or the breach, termination or invalidity hereof or thereof. Failure by a process agent to notify the Borrower and/or the Project Bank of the process will not invalidate the proceedings concerned. Each of the Borrower and the Project Bank hereby irrevocably consents to the service of process or any other legal summons out of such courts by mailing copies thereof by registered airmail postage prepaid to its address specified herein. Each of the Borrower and the Project Bank covenants and agrees that, so long as it has any obligations under this Agreement, it shall maintain a duly appointed agent to receive service of process and any other legal summons in England for purposes of any legal action or proceeding brought by EBRD in respect of this Agreement and shall keep EBRD advised of the identity and location of such agent. Nothing herein shall affect the right of EBRD to commence legal actions or proceedings against the Borrower and/or the Project Bank in any manner authorised by the laws of any relevant jurisdiction. The commencement by EBRD of legal actions or proceedings in one or more jurisdictions shall not preclude EBRD from commencing legal actions or proceedings in any other jurisdiction, whether concurrently or not. Each of the Borrower and the Project Bank irrevocably waives any objection it may now or hereafter have on any grounds whatsoever to the laying of venue of any legal action or proceeding and any claim it may now or hereafter have that any such legal action or proceeding has been brought in an inconvenient forum.
Section 9.09.
Privileges and Immunities of EBRD

Nothing in this Agreement shall be construed as a waiver, renunciation or other modification of any immunities, privileges or exemptions of EBRD accorded under the Agreement Establishing the European Bank for Reconstruction and Development, international convention or any applicable law.

Section 9.10.
Successors and Assigns; Rights of Third Parties

(bm) This Agreement shall bind and inure to the benefit of the respective successors and assigns of the Parties hereto, except that neither the Borrower nor the Project Bank may assign or otherwise transfer all or any part of its rights or obligations under this Agreement without the prior written consent of EBRD.

(bn) The Borrower and the Project Bank hereby expressly consent to any future sale, transfer, assignment, novation or other way of disposal of all or part of EBRD’s rights and obligations under this Agreement.

Section 9.11.
Disclosure

EBRD may disclose such documents, information and records regarding the Borrower, the Project Bank and this Agreement as it deems appropriate in connection with any dispute involving the Borrower or the Project Bank, for the purpose of preserving or enforcing any of EBRD's rights under this Agreement or collecting any amount owing to such party or in connection with any proposed sale, transfer, assignment, novation or other disposal contemplated by Section 9.10 (Successors and Assigns; Rights of Third Parties).

Section 9.12.
Governing Language

This Agreement shall be executed in eight (8) original versions four (4) of which original versions shall be in the English language, two (2) originals for the Bank and one (1) for each of the Project Bank and the Borrower, and four (4) of which original versions shall be in the Romanian language, two (2) originals for the Bank and one (1) for each of the Project Bank and the Borrower. In the event of any discrepancy or inconsistency between the English and Romanian language versions of this Agreement, the terms of the English language versions shall prevail and be governing between the Parties.

Section 9.13.
Limitation of the Project Bank’s Liability

(bo) In no event shall the Project Bank be liable to any Party under this Agreement for the losses attributable to its lawful compliance with a final judgment or order of competent jurisdiction (or writ of execution issued by a fiscal or other competent authority).

(bp) None of the Project Bank nor any of its affiliates, directors, officers, employees or agents shall be liable for any action taken or omitted to be taken by it or them hereunder except for its or their own negligence or wilful misconduct.

Section 9.14.
Reliance on Instructions

The Project Bank may act in reliance upon any instruction issued in compliance with the provisions of this Agreement provided it appears and is believed by the Project Bank to be genuine, duly authorised, and authentic on the basis of diligent comparisons with the specimen signatures provided by an Authorised Signatory, and shall incur no liability for having acted in accordance therewith, except where it has done so with negligence or willful misconduct.

Section 9.15.
Severability 

If at any time any one or more of the provisions in this Agreement is or becomes invalid, illegal or unenforceable in any respect under any law or regulation, the validity, legality and enforceability of the remaining provisions of this Agreement shall not be in any way affected or impaired thereby.

IN WITNESS WHEREOF, the Parties hereto, acting through their duly authorised representatives, have caused this Agreement to be signed in their respective names as of the date first above written.

	BORROWER 

	By:
	

	
	Mr. Sergiu Horobet 

	
	General Manager



	PROJECT BANK



	By:
	
	

	
	[Authorised representative]

[Position]
	[Authorised representative]

[Position] 


	EUROPEAN BANK FOR RECONSTRUCTION AND DEVELOPMENT



	By:
	

	
	[Authorised representative]

[Position] 


By signing this Agreement and for the purpose of Article 1203 of the Romanian Civil Code, the undersigned also declare that they expressly agree with the clauses of this Agreement, including, but not limited to, clauses of Section 2.03, Section 3.02 (b), Section 4.03 (a), Section 5.02 (g), Section 5.02 (h), Section 6.01 (a), Section 6.01 (g), Section 6.01 (i), Section 6.02, Section 6.04, Section 7.01, Section 9.01 (a), Section 9.05, Section 9.06, Section 9.07, Section 9.08, Section 9.10, Section 9.13 and Section 9.14 of this Agreement.
	BORROWER 

	By:
	

	
	Mr. Sergiu Horobet 

	
	General Manager



	PROJECT BANK



	By:
	
	

	
	[Authorised representative]

[Position]
	[Authorised representative]

[Position] 


EXHIBIT A – AUTHORISED SIGNATORIES

[DATE]
	To: [●], [●] Branch
Address: [●], Romania
VIA FACSIMILE TRANSMISSION

Attention: Mr./Mrs. [●]

Facsimile: [●]


RE:
BORROWER’S DEBT SERVICE RESERVE ACCOUNT AGREEMENT

Dear Sir/Madam,

With reference to the Debt Service Reserve Account Agreement dated 


  2012 (the “Debt Service Reserve Account Agreement”) between the S.C. COMPANIA AQUASERV S.A. (the “Borrower”), [●], [●] Branch (the “Project Bank”) and European Bank for Reconstruction and Development (“EBRD”), I, the undersigned [Authorised Representative/Director] of [the Borrower / EBRD], hereby certify that the following are the names, offices and true specimen signatures of the persons any one of whom is and will continue to be (until the Project Bank has received actual written notice from [the Borrower / EBRD] that they or any of them no longer continue to be) authorised, on behalf of [the Borrower / EBRD], individually:

(4) to execute and sign any instructions from [the Borrower / EBRD] to the Project Bank as contemplated under the Debt Service Reserve Account Agreement; and

(5) to take any other action required or permitted to be taken by [the Borrower / EBRD] under the Debt Service Reserve Account Agreement.

	NAME
	OFFICE
	SPECIMEN SIGNATURE

	
	
	

	
	
	

	
	
	


IN WITNESS WHEREOF, I have signed my name on the date first above written.

Yours faithfully,

	[THE BORROWER / EBRD]

	

	[Name]

[Position]


EXHIBIT B – DEBT SERVICE RESERVE ACCOUNT DETAILS

	BANK/BRANCH NAME:


	[●]

	ADDRESS:
	[●]


	ACCOUNT NAME:
	[●]


	ACCOUNT NUMBER:
	[●]


	SWIFT CODE:
	[●]


	OTHER TRANSFER INSTRUCTIONS:
	[●]


EXHIBIT C – EBRD ACCOUNT DETAILS

[DATE] 

	To: [●], [●] Branch
Address: [●]
VIA FACSIMILE TRANSMISSION

Attention: Mr./Mrs. [●]
Facsimile: [●]

	


RE:
BORROWER’S DEBT SERVICE RESERVE ACCOUNT AGREEMENT

Dear Sir/Madam:

With reference to the Debt Service Reserve Account Agreement dated 

               2012 (the “Debt Service Reserve Account Agreement”) between the S.C. COMPANIA AQUASERV S.A. (the “Borrower”), [●], [●] Branch (the “Project Bank”) and European Bank for Reconstruction and Development (“EBRD”), we, the undersigned [Authorised Representatives], authorised representatives of EBRD, hereby notify you that the EBRD Account has been established in the name of EBRD with the following account and transfer/funding details:


	BANK/BRANCH NAME:
	[●]

	ADDRESS:
	[●]

	ACCOUNT NAME:
	[●] 

	ACCOUNT NUMBER:
	[●] 

	SWIFT CODE:
	[●] 

	OTHER TRANSFER INSTRUCTIONS:
	[●] 


EUROPEAN BANK FOR RECONSTRUCTION AND DEVELOPMENT

	By:
	

	Name:
	[●] 

	Title:
	[●] 


EXHIBIT D – FEES AND COMMISSIONS APPLIED TO BANKING OPERATIONS IN THE DEBT SERVICE RESERVE ACCOUNT
Radu Tărăcilă Pădurari Retevoescu SCA in association with Allen & Overy LLP
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